


 Guaranteed issue of coverage 

 Guaranteed renewability of coverage 

 Prohibition of coverage exclusions based on pre-existing conditions 

 Non-discrimination based on health status 

 Non-discrimination regarding health care providers 

 Comprehensive coverage (i.e., coverage of essential health benefits and maximum out-of-pocket limits) 

 Coverage for participation in clinical trials 

Coverage that was in effect on Oct. 1, 2013, is eligible for the transitional policy. In addition, to utilize the transitional policy, 

insurers will have to send a notice to individuals or small businesses who otherwise would have received cancellation notices 

informing them of: 

 Any changes in the options that are available to them 

 Which of the market reforms listed above would not be reflected in any continuing coverage 

 The potential option to enroll in coverage available through an exchange and the possibility to receive premium 

assistance tax credits to help pay premiums 

 How to access such coverage through an exchange 

 Their right to enroll in coverage outside of the exchange that complies with the specified market reforms 

For individuals and small businesses to whom cancellation notices already have been sent, insurers must send this notice “as 

soon as reasonably possible.” The letter directs insurers to send the notice to other individuals or small businesses by the 

time the insurer otherwise would have sent the cancellation notice. 

The letter indicates that the administration “will consider the impact of this transitional policy in assessing whether to extend it 

beyond the specified time frame.” To help address any changes in premium revenue for health insurers, the administration 

also said it would “explore ways to modify the risk corridor program final rules to provide additional assistance.” 

Some state regulators have stated that they will move ahead to try and implement the policy even though in many cases 

policies have already been cancelled. There is uncertainty as to how rates, risk pooling and many other details will be 

handled in these cases. Regulators in Arkansas, Georgia and Washington state have announced that they will not follow the 

transitional policy. Employers with cancelled plans should reach out to their state insurance department or insurer to 

determine if their cancelled plans might continue into 2014.  

HHS Policy Letter 

 

CMS Publishes Key Facts for FF-SHOPs 

In October 2013, CMS released key facts about the federally facilitated Small Business Health Options Program (FF-SHOP) 

Marketplace. This guidance is applicable to the FF-SHOP Marketplace, and may be different in states that run their own 

SHOP Marketplace. The guidance is in the form of 45 questions with corresponding answers from CMS. The guidance 

includes a description of the FF-SHOP’s services, eligibility for the program and enrollment periods applicable for SHOP 

coverage. Also covered is how to participate in the FF-SHOP Marketplace (as a small employer), among many other issues. 

http://www.cms.gov/CCIIO/Resources/Letters/Downloads/commissioner-letter-11-14-2013.PDF


Key Facts for FF-SHOPs 

 

Mental Health Parity Final Regulations Issued 

On Nov. 8, 2013, CMS and the U.S. Treasury Department issued final regulations regarding mental health parity. The 

regulations implement provision of the Paul Wellstone and Pete Domenici Mental Health Parity and Addiction Equity Act of 

2008 and finalize the interim final regulations previously issued in February 2010. As background, group health plans are 

required to provide parity for mental health and substance use disorder coverage as compared to coverage provided for 

medical conditions. The coverage must be equal in terms of both financial requirements and treatment limitations. The 

regulations state that parity applies to all plan standards, including network adequacy, experimental treatment limitations and 

geographic limitations. 

Historically, small groups with fewer than 50 employees were exempt from the parity requirements. However, such groups 

are now subject to the requirements as required under PPACA. Effective for plan years beginning on or after Jan. 1, 2014, 

PPACA requires non-grandfathered small groups to provide coverage for 10 essential health benefit categories, which 

include mental health and substance use disorder services. 

Large groups and self-insured plans are not required to provide coverage for mental health and substance use disorders. 

(Please note a large fully insured group may be required to provide such coverage under state insurance laws.) If a plan 

chooses to offer such coverage, they cannot impose an annual or lifetime dollar limitation on those benefits. The regulations 

clarify that plans are further prohibited from imposing a treatment limitation (for example, a limitation on the number of visits) 

on mental health and substance use disorder coverage that is not imposed on medical coverage under the plan. 

The regulations maintain the six classifications of benefits: inpatient, in-network; inpatient, out-of-network; outpatient, in-

network; outpatient, out-of-network; emergency care; and prescription drugs. However, the final regulations provide for a sub-

classification of outpatient services into office visits and all other outpatient items and services, such as outpatient surgery or 

laboratory services. Frequently asked questions, which were issued simultaneously with the regulations, further provide that 

benefits may also be evaluated using a classification of two or more network tiers of providers. 

Typically, a plan that provides any level of mental health coverage then becomes subject to the parity rules. There had been 

some question as to whether a plan that provides coverage for certain preventive services related to mental health and 

substance use disorders, as required under PPACA (such as alcohol misuse screening and depression counseling), would 

then be subject to the parity requirements. The final regulations clarify that complying with the preventive coverage 

requirements under PPACA does not trigger a broader requirement to comply with the parity rules if the plan does not 

otherwise offer mental health or substance use disorder benefits. 

Lastly, the regulations maintain the cost exemption for plans that experience an increased cost of 2 percent in the first year 

that the parity requirements apply to the plan or 1 percent in any subsequent year. The regulations clarify that the increased 

cost must be attributable to the expansion or coverage as required by the parity rules and not otherwise due to occurring 

trends in utilization and prices, a random change in claims experience that is unlikely to persist or seasonal variation 

commonly experienced in claims submission and payment patterns. 

The rules are effective for plan years beginning on or after July 1, 2014. Until then, plans may continue to comply with the 

http://marketplace.cms.gov/getofficialresources/publications-and-articles/key-facts-about-shop.pdf


interim final rules. 

Regulations  

FAQs 

 

IRS Issues Final Rules on Midyear Reduction or Suspension of 401(k) Safe Harbor Contributions 

On Nov. 15, 2013, the IRS released final regulations related to midyear reductions or suspensions of 401(k) safe harbor 

contributions. 

As background, for a cash or deferred arrangement (CODA) ( i.e., a 401(k) plan) to be qualified, elective contributions must 

satisfy either the actual deferral percentage (ADP) test, or one of the design-based alternatives. Similarly, CODAs providing 

for matching or employee contributions must satisfy either the actual contribution percentage (ACP) test, or one of the 

design-based alternatives. The design-based alternatives available for matching contributions parallel the design-based 

alternatives for elective contributions. 

In 2009, the IRS issued proposed regulations that allow the midyear suspension or reduction of safe harbor non-elective 

contributions in the event of a substantial business hardship. Prior to the proposed regulations, only safe harbor matching 

contributions could be suspended or reduced midyear without terminating the plan. 

Under the final regulations, restrictions around midyear reductions of safe harbor non-elective contributions are loosened, as 

the substantial business hardship rule is no longer the standard. An employer now must only demonstrate that they are 

operating at an economic loss. Matching contribution changes, on the other hand, are subject to greater constraint as a new 

advance notice requirement applies if the employer is not operating at an economic loss. The final regulations modify the 

rules that apply to midyear amendments reducing or suspending safe harbor matching contributions. The requirements that 

apply to a midyear reduction or suspension of safe harbor non-elective contributions are not stricter than those that apply to a 

midyear reduction or suspension of safe harbor matching contributions. So now, if there is not an economic loss, safe harbor 

non-elective or matching contributions may only be reduced or suspended during a plan year if the plan’s safe harbor notice – 

a notice that generally must be given at least 30 and no more than 90 days before the beginning of the plan year – includes a 

statement that the plan may be amended during the plan year to reduce or suspend the contributions. 

Finally, whether the notice rule or the economic hardship rule is used, a plan amendment associated with neither will be 

effective before the later of the date the amendment is adopted or 30 days after all eligible employees are given a 

supplemental notice. Requirements of the supplemental notice include: explaining the consequences of the amendment, 

explaining procedures for changing deferral elections and communicating the amendment’s effective date. 

The final regulations are effective immediately with respect to safe harbor non-elective contributions. However, the effective 

date regarding safe harbor matching contributions is the first day of the first plan year in 2015, as the final regulations are 

more restrictive than the current rules. 

Final Regulations 

http://webapps.dol.gov/FederalRegister/PdfDisplay.aspx?DocId=27169
http://www.cms.gov/CCIIO/Resources/Fact-Sheets-and-FAQs/aca_implementation_faqs17.html
http://www.federalregister.gov/articles/2013/11/15/2013-27452/reduction-or-suspension-of-safe-harbor-contributions


 

California 

The California Employment Development Department has released the 2014 withholding rates for the State Disability 

Insurance program. The withholding rate is 1 percent with a maximum wage limit of $101,636. This means that the maximum 

annual contribution for an employee is $1,016.36 per calendar year, which is an increase from the previous maximum of 

$1,008.80. 

Announcement  

On Nov. 14, 2013, California Insurance Commissioner Dave Jones issued a press release urging insurers to follow through 

on President Obama’s Market Transitional Policy to allow individual policyholders to renew their policies into 2014 without 

some of the required mandates. Up to 1 million consumers in the state had already received cancellation notices. Jones 

stated that health insurers in California are not cancelling their small business policyholders. The insurers are allowing small 

businesses to renew their existing policies for another year although those policies don't comply with the new 2014 

requirements, including essential health benefits. It remains to be seen how insurers will react in regards to individual policy 

renewals. 

Press Release 

On Oct. 9, 2013, Gov. Brown signed AB 219 into law. The new law applies to individual and group health insurance plans that 

provide coverage for prescribed, orally administered anticancer medications used to kill or slow the growth of cancerous cells. 

Such plans will be prohibited from applying copayments or coinsurance that exceeds $200 for individual prescriptions of up to 

30-day supplies of such medications, regardless of the plan’s deductible. However, there is an exception for qualif ied high-

deductible health plans in which the limitation will not apply until the participant reaches the plan’s deductible. The law is 

effective for policies issued or renewed on or after Jan. 1, 2015, but before Jan. 1, 2019. The limit will be indexed annually for 

2016 through 2018. 

AB 219 

 

Colorado 

On Nov. 6, 2013, the Colorado Division of Insurance issued a press release relating to the recent health insurance policy 

cancellations. The press release states that 23 health insurance carriers – for different reasons, including PPACA – have 

terminated policies in Colorado’s individual and small group markets. The release also explains what consumers need to 

know about the cancellations, including a request to contact the division with any related questions. It remains to be seen 

what the division and Colorado insurers will do in response to President Obama’s Nov. 14, 2013, announcement (i.e., that 

insurers may offer policyholders whose health insurance coverage would otherwise be terminated the opportunity to keep 

their current plan for another year). 

Press Release 

http://www.edd.ca.gov/Payroll_Taxes/Rates_and_Withholding.htm
http://www.insurance.ca.gov/0400-news/0100-press-releases/2013/release098-13.cfm
http://www.leginfo.ca.gov/pub/13-14/bill/asm/ab_0201-0250/ab_219_bill_20131009_chaptered.pdf
http://cdn.colorado.gov/cs/Satellite?blobcol=urldata&blobheadername1=Content-Disposition&blobheadername2=Content-Type&blobheadervalue1=inline;+filename=%22Division+of+Insurance+Offers+Facts+on+Health+Insurance+Cancellations.pdf%22&blobheadervalue2=application/pdf&blobkey=id&blobtable=MungoBlobs&blobwhere=1251905372175&ssbinary=true


 

Hawaii 

On Nov. 15, 2013, Hawaii Insurance Commissioner Gordon Ito issued a press release requesting that insurers follow 

President Obama’s Market Transitional Policy to allow current individual and small group policies to renew into 2014. The 

policies would not have to provide coverage for essential health benefits. The Hawaii Insurance Division will work with 

insurers to expedite the filing and rate review process. It remains to be seen how insurers in both the individual and small 

group market will react to the announcements. 

Press Release 

 

Massachusetts 

On Oct. 28, 2013, the state of Massachusetts issued Health Connector Administrative Bulletin 03-13, which suspends 

enforcement of Massachusetts state law requiring employers to offer cafeteria plans for the purchase of individual policies. As 

background, Massachusetts has in place a requirement that employers with 11 or more full-time equivalent employees must 

offer a Section 125 plan as a way for non-benefits-eligible employees to purchase health insurance using pretax income. That 

requirement, however, conflicts with recent federal guidance issued by the DOL and IRS (Technical Release 2013-03 and 

IRS Notice 2013-54) stating that beginning in 2014, employers may no longer offer Section 125 plans to employees to 

purchase non-group health insurance. According to the bulletin, because of the conflicting laws, Massachusetts will no longer 

enforce its cafeteria plan requirement. 

Massachusetts employers that currently permit non-benefits-eligible employees to use Section 125 plans to purchase 

individual plans on a pretax basis can leave those plans in place until the expiration of the employees' plans in 2014. For plan 

years starting in 2014, though, under federal law employers may not offer Section 125 plans that permit such tax-free 

treatment of employee individual plan purchases. The Section 125 plans may continue to be offered to employees for other 

purposes, such as the purchase of group health insurance or other benefits (FSA, etc.). 

Health Connector Administrative Bulletin 03-13  

 

New York 

On Oct. 18, 2013, the Department of Financial Services (DFS) reiterated their position in relation to early renewals of small 

group health care policies for the purpose of delaying requirements under health care reform. This practice is not permitted. 

In accordance with New York State Insurance Law, insurers and insurance producers are not permitted to renew a small 

group policy that provides hospital, surgical or medical expense coverage prior to the policy's annual renewal date for the 

sole purpose of evading the requirements of PPACA. An isolated early renewal that was made for reasons other than 

delaying PPACA provisions will not be deemed a violation of insurance law. 

DFS Notice  

http://cca.hawaii.gov/ins/news-release-state-requests-insurance-carriers-to-continue-non-renewed-health-plans/
http://www.mahealthconnector.info/portal/binary/com.epicentric.contentmanagement.servlet.ContentDeliveryServlet/Health%20Care%20Reform/Regulations/documents/AdminBulletin03-13.pdf
http://www.dfs.ny.gov/insurance/abindx.htm


 

North Carolina 

On Nov. 15, 2013, the North Carolina Department of Insurance (DOI) issued a press release calling on North Carolina 

insurers not to cancel health insurance plans in the individual and small group markets. As background, on Nov. 14, 2013, 

President Obama announced that insurers may offer policyholders whose health insurance coverage would otherwise be 

terminated the opportunity to keep their current plan for another year. It remains to be seen whether North Carolina insurers 

will respond, but the press release states that the DOI will allow for an expedited review process so that insurers can quickly 

establish 2014 rates and begin offering the plans that were going to be cancelled. 

Press Release 

 

Oregon 

On Nov. 15, 2013, the Oregon Insurance Commissioner issued a statement with respect to the Market Transitional Policy. 

Insurers in Oregon have the option to extend individual and small group policies in place as of Oct. 1, 2013. These policies 

are now permissible until Dec. 31, 2014, even though they do not offer the minimum coverage requirements required under 

PPACA. More detailed guidance is expected from the department next week for insurers who are considering extending 

policies for another year. Individuals and small groups who have received cancellation notices should contact their insurer to 

determine if the ability to keep the existing policy in place will be available. 

News Release 

 

Texas 

On Sept. 5, 2013, the San Antonio City Council approved an ordinance expanding protected classes under the city’s 

nondiscrimination ordinance to include sexual orientation, gender identity and veteran status. The city’s nondiscrimination 

ordinance prevents the city and local businesses (including those parties awarded city contracts) from discriminating against 

protected classes. Effective immediately, sexual orientation, gender identity and veteran status are among the protected 

classes. 

Ordinance Amendment 

 

What are the requirements for a health FSA to be considered a “HIPAA-excepted benefit” and therefore 

exempt from PPACA?  

Health FSAs that are considered “HIPAA-excepted benefits” do not have to comply with PPACA’s requirements. To be a 

http://www.ncdoi.com/media/news2/year/2013/111513.asp
http://links.govdelivery.com/track?type=click&enid=ZWFzPTEmbWFpbGluZ2lkPTIwMTMxMTE1LjI1MzA2MzcxJm1lc3NhZ2VpZD1NREItUFJELUJVTC0yMDEzMTExNS4yNTMwNjM3MSZkYXRhYmFzZWlkPTEwMDEmc2VyaWFsPTE3ODczMTg5JmVtYWlsaWQ9amp3YXR0c0BuZnAuY29tJnVzZXJpZD1qandhdHRzQG5mcC5jb20mZmw9JmV4dHJhPU11bHRpdmFyaWF0ZUlkPSYmJg==&&&100&&&http://www.cbs.state.or.us/external/ins/news_releases/2013/111513-ExtenededHealthPlans.pdf
https://webapps1.sanantonio.gov/rfcadocs/R_10799_20130920105009.pdf


HIPAA-excepted benefit, the FSA must satisfy two conditions: 

1. Maximum benefit condition. Under this condition, the maximum benefit payable under the health FSA to any 

participant in a class for a year must not exceed two times the employee’s salary reduction election under the health 

FSA for the year. 

2. Availability condition. Under this condition, other non-excepted group health plan coverage (e.g., major medical 

coverage) must be made available for the year to the class of participants by reason of their employment.  

By definition, an FSA that is funded solely by employee salary reductions will automatically satisfy condition 1 (since the 

maximum benefit payable could never exceed the employee’s salary reduction election, let alone exceed it by two times). 

However, if the employer is contributing to the FSA, the employer must measure the maximum benefit payable under the 

health FSA (the sum of employer and employee contributions toward the FSA) and determine if that maximum exceeds two 

times the employee’s FSA salary reductions. If so, then the FSA is not HIPAA-excepted. If not, then the FSA has satisfied the 

first condition, and the next question is whether the FSA satisfies the availability condition. 

The availability condition is satisfied where all of the health FSA-eligible employees are also eligible for major medical 

coverage, and the entry dates for both are the same (even if some eligible employees opt in to health FSA coverage but opt 

out of major medical coverage). If, however, the eligibility provisions under the health FSA are more expansive (e.g., more 

employees are eligible for the health FSA than for the major medical coverage), then the availability condition may not be 

met. So the employer must look at the eligibility provisions of health FSA versus the major medical plan, and determine 

whether those who are eligible for the FSA are also eligible for the major medical. If so, then the FSA would be considered 

HIPAA-excepted (assuming it satisfied the maximum benefit condition), and therefore would not be subject to PPACA’s 

restrictions. 

 

Acronyms Glossary 

Click here to view a glossary of commonly used acronyms. 
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