


 

HIPAA Privacy and Security for 

Employers 

November 6 

3:00 p.m. – 4:30 p.m. ET 

Register Now 

Add to Calendar 

Top 10 Compliance Requirements 

an Employer Should Know 

November 12 

3:00 p.m. – 4:30 p.m. ET 

Register Now  

Add to Calendar 

Patient Protection and Affordable Care 

Act (PPACA) Update 

November 19 

3:00 p.m. – 4:30 p.m. ET 

Register Now 

Add to Calendar 

The Nov. 6 and Nov. 12 programs have been approved for 1.5 (general) recertification hours toward PHR, SPHR and GPHR 

recertification through the HR Certification Institute. The Nov. 19 program is pending approval. For more information about 

certification or recertification, visit the HR Certification Institute website at www.hrci.org. 

 

Note: Those listening to a recorded webinar will not be eligible for credit. 

The use of this seal is not an endorsement by the HR Certification Institute of the quality of the program. It means 

that this program has met the HR Certification Institute's criteria to be preapproved for recertification credit. 

 

HHS Provides Penalty Exemption for Individuals Timely Enrolling in an Exchange 

HHS issued guidance providing an exemption from the individual mandate penalty for individuals who enroll in an exchange 

during the initial open enrollment period for 2014. As background, starting in 2014, the individual shared responsibility 

provision requires each individual to maintain essential coverage, qualify for an exemption from the requirement to maintain 

minimum essential coverage or make a shared responsibility payment when filing a federal income tax return. One of the 

exemptions to the penalty applies to individuals with a single gap in coverage during the year, which is no greater than a 

continuous three-month period. The shared responsibility payment generally applies to people who have access to affordable 

coverage during a taxable year but who nonetheless remain uninsured for a substantial portion of that year. The guidance 

creates a limited exemption to address the coverage gap that may arise during the initial open enrollment period, thereby 

exposing individuals to a shared responsibility payment. 

Individuals who enroll in a plan between the first and 15th day of a given month will be covered as of the first day of the 

immediately following month. Individuals enrolling between the 16th day and the end of a given month, however, will be 

covered as of the first day of the second following month. Due to the interaction between the initial open enrollment period of 

Oct. 1, 2013, and March 31, 2014, and the coverage effective dates, individuals enrolling between Feb. 16, 2014, and the 

close of the initial open enrollment period will not have exchange coverage in effect until at least April 1, 2014. This means 

they may have a gap in coverage of three months or more and be subject to an individual shared responsibility penalty, 

unless they are otherwise exempt. 

http://engage.vevent.com/index.jsp?eid=2001&seid=173&lc=en&cc=US
https://internal.nfp.com/webfiles/public/2013/emails/ess/ccg-monthly-training/links/HIPAA%20Privacy%20and%20Security%20for%20Employers2.ics
http://engage.vevent.com/index.jsp?eid=2001&seid=177&lc=en&cc=US
https://internal.nfp.com/webfiles/public/2013/emails/ess/ccg-monthly-training/links/Top%2010%20Benefits%20Compliance%20Requirements%20an%20Employer%20Should%20Know.ics
http://engage.vevent.com/index.jsp?eid=2001&seid=181&lc=en&cc=US
https://internal.nfp.com/webfiles/public/2013/emails/ess/ccg-monthly-training/links/Patient%20Protection%20and%20Affordable%20Care%20Act%20PPACA%20Update2.ics
http://www.elabs6.com/c.html?ufl=7&rtr=on&s=7cn3a,1bbq9,sfc,2pw1,8tru,a28i,l9rm


To remedy this situation, HHS has established an additional hardship exemption so that anyone who enrolls in an exchange 

prior to the close of the initial open enrollment period will not face a penalty for the months prior to the coverage effective 

date. More details will be provided in 2014 about how to claim this exemption when filing a federal income tax return in 2015. 

HHS Announcement and FAQs 

 

IRS Provides Additional Guidance on Midyear Election Changes for Non-calendar-year Plans 

On Oct. 31, 2013, the IRS issued Notice 2013-71, which (among other things) provides further guidance on a previously 

announced special transition rule for non-calendar-year plans and midyear election changes. Under the transition rule 

generally, a non-calendar-year plan could be amended to allow for one mid-plan-year election change. That rule was meant 

to provide an election change opportunity in connection with the exchange coverage effective date of Jan. 1, 2014, and 

allows employees a one-time mid-plan-year change without regard to whether there has been a change in status event under 

the regulations. 

According to the additional guidance, this transition rule applies regardless of whether the employer is an applicable large 

employer (i.e., one that is subject to the employer mandate, meaning the employer employs 50 or more full-time employees 

and full-time equivalent employees) or applicable large employer member (i.e., a member of a controlled group that is subject 

to the employer mandate). The original transition rule had referenced only “applicable large employer members.” As a result 

of the clarification, the only requirements to use this special transition rule are that the plan be a non-calendar-year plan and 

that the employer has a cafeteria plan. 

IRS Notice 2013-71 

 

Final Regulations Address Exchange Program Integrity, Reinsurance Contributions and Guaranteed 

Availability and Renewability 

On Oct. 30, 2013, HHS published final regulations related to program integrity, exchange, premium stabilization programs 

and market standards. The regulations are mostly technical in nature and primarily affect insurers and exchange operators. 

However, there are two issues with direct impact on employer plan sponsors. 

For years 2014 through 2016, group health plans are subject to a reinsurance fee on each covered life. In 2014, that fee is 

$63 per year. The regulations clarify that if a plan is partially insured and partially self-funded, the reinsurance fee does not 

apply to an insurer that does not provide major medical coverage. For example, if the medical coverage is self-funded and 

the prescription coverage is fully insured, the fee would not apply to the prescription drug coverage. The fee only applies 

once per covered life. The preamble to the regulations also states that HHS intends to propose regulations that would exempt 

self-funded self-administered plans from the fee in 2015 and 2016. HHS also intends to propose that the fee would be 

payable in two installments: at the beginning and end of the calendar year following the applicable benefit year. For example, 

the fee would be payable in January and December 2015 for lives covered in 2014. 

In regards to guaranteed availability, the final regulations clarify that an insurer must accept any employer that applies for a 

group product the insurer offers in that state for that particular sized employer (rather than any group product). In regards to 

http://www.cms.gov/CCIIO/Resources/Fact-Sheets-and-FAQs/Downloads/enrollment-period-faq-10-28-2013.pdf
http://www.irs.gov/pub/irs-drop/n-13-71.pdf


renewability, an insurer is required to renew or continue in force the coverage at the option of the plan sponsor regardless of 

whether the employer’s size has changed between the small and large group market. Certain provisions within the policy, 

however, must change to comply with PPACA’s requirements on small and large markets (for example, the small group 

market must provide coverage for essential health benefits). In states that have merged the individual and small group risk 

pools, non-grandfathered small group policies issued on or after Jan. 1, 2014, must be offered on a calendar-year basis. 

Regulations 

 

Treasury and IRS Announce Major Modification to Health FSA “Use-or-lose” Rule 

On Oct. 31, 2013, the U.S. Department of the Treasury and the IRS – in IRS Notice 2013-71 – announced a major policy 

modification relating to the “use-or-lose” rule for health FSAs. As background, under the use-or-lose rule, contributions made 

to the health FSA that have not been used to reimburse expenses incurred during a plan year may not be carried over to a 

subsequent plan year and may not be returned to the participant. In other words, health FSA participants must use FSA 

amounts in the current plan year, or risk forfeiting those amounts. Plans may allow for a grace period of up to two and a half 

months after the close of the plan year, during which a participant may incur expenses reimbursable from the FSA. 

Under the new modification, employers have the option of allowing participants to roll over to the next plan year up to $500 of 

unused FSA contribution amounts that remain at the end of the plan year. This means that participants can carry over up to 

$500 to reimburse medical expenses incurred during the following plan year. In addition, such carryovers will not count 

against the annual limit (which is $2,500) on health FSA employee salary reductions. According to a Treasury press release 

and fact sheet, the change is meant to make health FSAs more consumer-friendly and to provide added flexibility for 

employers and administrators. 

For employers that want to add this new carryover provision, the health FSA and Section 125 plan documents must be 

amended to include the new carryover provision. If an employer amends its plan to adopt the carryover, the same carryover 

limit must apply to all plan participants. Further, the amendment must be adopted on or before the last day of the plan year 

from which amounts may be carried over, and that amendment may be retroactively effective to the first day of that plan year. 

Plans may implement this change for plan years beginning in 2013, so long as the plan amendment is made on or before the 

last day of the plan year that begins in 2014. Thus, for a plan year beginning Dec. 1, 2013, the plan would need to be 

amended to include the carryover provision by Nov. 30, 2015. 

Employers that want to retroactively apply the carryover provision for plan years that began in 2012 (and run into 2013) must 

adopt the carryover by the last day of the plan year. Thus, for a plan that ends Nov. 30, 2013, the plan must be amended by 

Nov. 30, 2013, to include the carryover provision. 

Lastly, a health FSA plan that incorporates this new carryover provision may not also provide for a grace period in the plan 

year to which unused amounts may be carried over. Thus, where a plan permits carryovers to the following plan year, the 

plan may not have a grace period in that following plan year. For example, a calendar-year plan permitting a carryover to 

2015 of unused 2014 health FSA amounts would not be permitted to have a grace period in 2015. So if a plan has provided a 

grace period and is being amended to add a carryover provision, the plan must also be amended to eliminate the grace 

period (per the same amendment deadlines outlined above). 

http://www.gpo.gov/fdsys/pkg/FR-2013-10-30/pdf/2013-25326.pdf


The modification represents a major shift in policy relating to health FSAs. Employers that sponsor or are considering 

sponsoring a health FSA should consider whether the modification for carryovers is an appropriate change that they should 

implement. NFP encourages our clients to meet with their advisors regarding these changes and determine the appropriate 

course of action. NFP Benefits Compliance will continue to monitor this developing news, and will provide updates as 

necessary. 

IRS Notice 2013-71 

Treasury Press Release  

Treasury Fact Sheet 

 

IRS Issues 2014 Cost-of-living Adjustments for Various Tax-related Items 

On Oct. 31, 2013, the IRS issued Revenue Procedure 2013-35, which relates to certain cost-of-living adjustments (COLAs) 

for a wide variety of tax-related items. 

According to Revenue Procedure 2013-35, in regard to Archer MSAs, the annual deductible for self-only coverage must be 

no less than $2,200 or more than $3,250 (both up $50 from 2013), with an out-of-pocket maximum of $4,350 (up $50 from 

2013). For family coverage, the annual deductible must be no less than $4,350 (up $50 from 2013) or more than $6,550 (up 

$100 from 2013), with an out-of-pocket maximum of $8,000 (up $150 from 2013). 

In addition to the Archer MSA-eligible HDHP COLAs, Revenue Procedure 2013-35 increases the limits for long-term care 

insurance premiums that are considered medical care under IRC Section 213(d), which affects those premiums’ status as 

qualifying expenses under an HSA or HRA. The limits vary based on age. 

Regarding qualified transportation fringe benefits, the monthly limit that may be excluded from income for parking benefits is 

$250 (up $5 from 2013) while the combined limit for transit passes and vanpooling is $130 (a decrease of $115 because the 

temporary rule equalizing the two transportation type benefits is expiring and has not been extended). 

The annual limit on salary reductions to a health FSA remains $2,500. 

Finally, regarding the small business health care tax credit, the average annual wage level at which the credit phases out for 

small employers is $25,400 (up $400 from 2013), while the maximum annual wages to qualify for the credit will be $50,800 

(up $800 from 2013). 

Announcement  

Revenue Procedure 2013-35 

 

IRS Releases Form 8889 and Instructions for 2013 HSA Reporting 

The IRS recently released the 2013 version of Form 8889 and corresponding instructions. Form 8889 is used by HSA holders 

(and beneficiaries of deceased HSA holders) to report their HSA activity, including contributions, distributions and calculating 

HSA deductions, as well as any reportable income and additional tax triggered by failing to remain HSA-eligible throughout 

http://www.irs.gov/pub/irs-drop/n-13-71.pdf
http://www.treasury.gov/press-center/press-releases/Pages/jl2202.aspx
http://www.treasury.gov/press-center/press-releases/Documents/103113FSA%20Fact%20Sheet.pdf
http://www.irs.gov/uac/Newsroom/In-2014-Various-Tax-Benefits-Increase-Due-to-Inflation-Adjustments
http://www.irs.gov/pub/irs-drop/rp-13-35.pdf


the applicable testing period. The 2013 version reflects the increased HSA limits as well as explanations as to when OTC 

drugs are considered qualified medical expenses. While employers do not directly file or provide this form to employees 

(since it is filed in conjunction with an individual’s Form 1040), it is helpful for those involved in benefits administration to have 

a general understanding of HSA eligibility, contribution and distribution rules. 

Form 8889  

Form 8889 Instructions 

 

IRS Releases 2014 Pension Plan Limitations 

On Oct. 31, 2013, the IRS released IRS News Release IR-2013-86, which outlines the 2014 cost-of-living adjustments 

affecting dollar limitations for pension plans and other retirement-related items. For 2014, the limitation on the annual benefit 

for a defined benefit plan under Section 415(b)(1)(A) increased, from $205,000 to $210,000, while the limit for defined 

contribution plans under the same section increased from $51,000 to $52,000. Among other increases is the annual 

compensation limit, which increased by $5,000 to $260,000. 

While there were a number of increases in the dollar limitations, there were a number that remained the same. These include 

the annual limitation on 401(k) and 403(b) contributions, the limit for catch-up contributions, the annual limit on IRA 

contributions and the Savings Incentive Match Plan for Employees (SIMPLE) employee contribution limit. 

IR-2013-86 

 

California 

On Oct. 8, 2013, the San Francisco Board of Supervisors enacted the Family Friendly Workplace Ordinance, which applies to 

San Francisco employers with 20 or more employees. Effective Jan. 1, 2014, employees regularly working within the city for 

eight hours or more per week have the right to request a flexible or predictable work arrangement to assist with caregiving 

responsibilities for a child, a family member with a serious health condition or a parent who is aged 65 or older. The request 

may include a change to the employee’s number of required work hours, schedule of work hours and work location. The 

employer must respond to the employee’s request in writing within 21 days. An employer may only deny the request based 

on specified bona fide business reasons, such as cost and detrimental effect on customer service. 

Additional Information  

Ordinance 

On Oct. 21, 2013, the San Francisco Office of Labor Standards Enforcement (OLSE) posted frequently asked questions 

related to the city’s Health Care Security Ordinance (HCSO) and PPACA. As background, the HCSO requires San Francisco 

employers to spend a certain amount on health care for each employee working eight hours or more per week. One of the 

ways for employers to comply is to make a contribution to an HRA on behalf of employees. The guidance issued by OLSE 

addresses the fact that stand-alone HRAs will generally not be in compliance with PPACA beginning in 2014, pursuant to IRS 

Notice 2013-54. San Francisco employers may want to pursue other methods of compliance with the HSCO, such as 

http://www.irs.gov/pub/irs-prior/f8889--2013.pdf
http://www.irs.gov/pub/irs-prior/i8889--2013.pdf
http://www.irs.gov/uac/IRS-Announces-2014-Pension-Plan-Limitations;-Taxpayers-May-Contribute-up-to-$17,500-to-their-401(k)-plans-in-2014
http://sfgsa.org/index.aspx?page=6305
http://sfgsa.org/modules/showdocument.aspx?documentid=10583


payment of health care premiums under a group plan. 

As previously announced in June 2013, effective Jan. 1, 2014, the minimum spending requirement under the San Francisco 

HCSO will increase. Employers with 100 or more employees will be required to spend $2.44 per hour, which is an increase 

from the 2013 rate of $2.33 per hour. For-profit employers with 20 to 99 employees, as well as nonprofit employers with 50 to 

99 employees, will be required to spend $1.63 per hour, which is an increase from the 2013 rate of $1.55. For-profit 

employers with one to 19 employees and nonprofit employers with one to 49 employees continue to be exempt from the 

HCSO requirement. 

HCSO Information  

FAQs 

On Oct. 1, 2013, Gov. Brown signed AB 1180 into law. Effective Jan. 1, 2014, insurers are no longer required to offer 

terminated participants the option of converting to an individual policy if the participant is subject to the federal individual 

shared responsibility (i.e., individual mandate). 

AB 1180 

Existing California law requires group health plans to provide certain coverage for behavioral health treatment for pervasive 

developmental disorders and autism. The requirement was set to expire in July 2014. On Oct. 9, 2013, Gov. Brown signed 

SB 126 into law, which extends the requirement on health plans to Jan. 1, 2017. 

SB 126 

 

Colorado 

On Oct. 25, 2013, the Colorado Division of Insurance reissued Bulletin No. B-4.31, which relates to the annual maximum 

benefit for early intervention services under a grandfathered health benefit plan. According to the bulletin, the annual 

maximum benefit amount for early intervention services is adjusted annually based on the consumer price index for the 

Denver-Boulder-Greeley metropolitan statistical area. The annual maximum benefit amount, effective Jan. 1, 2014, is $6,516. 

Bulletin No. B-4.31 

 

New Jersey 

On Oct. 21, 2013, Gov. Christie withdrew the state’s appeal of a state trial court decision overturning the state’s ban on 

same-sex marriages. New Jersey is now the 14th state to legalize same-sex marriage. The state trial court, in Garden State 

Equality v. Dow, ruled that the state must extend the right to civil marriage to same-sex couples and refused to delay 

enforcement pending appeal. The New Jersey Supreme Court also rejected the state’s request for a delay pending the 

outcome of the appeal. In response, the state withdrew its appeal. The court result and the state’s dropping of the appeal 

means New Jersey recognizes the marital status of employees and applicants who enter into same-sex marriages, and 

http://sfgsa.org/index.aspx?page=418
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affords them the same rights, obligations and privileges as married spouses under the law. 

Private employers that offer fully insured group insurance coverage may be required to offer the same benefits to the 

spouses of employees who have entered into a same-sex marriage as are offered to spouses of employees in opposite-sex 

marriages. 

By contrast, a self-insured plan is generally exempt from state laws in this respect (because ERISA generally pre-empts 

those state laws). We would caution, though, that the term “spouse” will be interpreted to include both same-sex spouses and 

opposite-sex spouses. So, if a summary plan description or plan document simply says that “spouses” are eligible for 

coverage (without reference to gender), then that will generally be interpreted to include same-sex spouses as eligible. Plan 

documents should be reviewed in that regard. It is important to note that because federal law under the Defense of Marriage 

Act (DOMA) does not require a self-insured plan to define a spouse as a man or a woman, a plan can always be more 

generous. 

Employers should anticipate a rise in requests for same-sex spouse benefits, particularly with respect to health plans. 

Employers should review their current benefit plans and policies, watch for guidance from the New Jersey Departments of the 

Treasury and Insurance, and then determine what actions, if any, need to be taken to comply with the law. We anticipate that 

guidance regarding same-sex spouses and employee benefit plans will continue to evolve, and we will keep you posted on 

any new developments in this area. The law is effective immediately. 

Garden State Equality v. Dow 

Withdrawal of Appeal 

 

New York 

On Oct. 21, 2013, Gov. Cuomo approved S 2287-A, which amends the insurance law to require health insurance policies 

which provide coverage for prescription drugs to include coverage for the cost of enteral formulas whether administered orally 

or via feeding tube. This act is effective as of Jan. 1, 2014. 

S 2287-A 

 

Oregon 

On Nov. 1, 2013, the Portland City Attorney’s office published final administrative rules addressing the Earned Sick Leave 

Ordinance passed on March 13, 2013. Private-sector employers doing business in Portland that have six or more employees 

are required to provide employees with a minimum of one hour of paid sick leave for every 30 hours of work performed by the 

employee, while employers that have five or fewer employees are required to provide one hour of unpaid sick leave for every 

30 hours of work performed by the employee. 

In many instances, the regulatory requirements mirror those contained in the ordinance. However, there were also 

clarifications provided within the new rules. Employers who have employees performing work in Portland – even those who 

travel or telecommute to Portland as part of their work – must review and revise sick leave and paid time off policies to 

http://www.judiciary.state.nj.us/samesex/Supreme%20Court%20Opinion%20on%20Stay%20Motion.pdf
http://www.judiciary.state.nj.us/samesex/AG%20Withdrawal%20of%20Appeal%20102113.pdf
http://assembly.state.ny.us/leg/?default_fld=&bn=S02287&term=2013&Summary=Y&Text=Y


ensure compliance with the new requirements. Employers are advised to work with legal counsel to understand their 

obligations under the law. The ordinance is effective Jan. 1, 2014. 

Final Rule 

On Oct. 16, 2013, the Oregon Department of Justice advised that Oregon agencies can recognize same-sex marriages 

validly performed in other jurisdictions. The guidance was directed toward other state agencies, and thus, while informative 

for employers sponsoring group health plans, the Insurance Division may issue subsequent guidance addressing this issue. 

Until additional clarification is provided, employers should consult with legal counsel in the event an employee marries a 

same-sex spouse (and requests benefit coverage) in a jurisdiction that recognizes such marriages. 

Memo 

On Oct. 1, 2013, the Oregon Insurance Division released a special bulletin addressing the use of stand-alone HRAs in 

conjunction with individual health benefit plans. The bulletin explicitly states that HRAs may not be integrated with individual 

health benefit plans or used to reimburse premiums for individual health benefit plans. The use of an HRA or other employer-

sponsored plan in either way violates state law (ORS 743.734(1)) and, as of Jan. 1, 2014, will violate federal law under Public 

Health Service Act Sections 2711 and 2713. Employers of all sizes who currently utilize an HRA to reimburse individual policy 

premiums for employees on a pretax basis must evaluate their plan designs immediately to avoid conflicts with both state and 

federal law.  

Bulletin 

 

Utah 

On Oct. 29, 2013, the Utah Insurance Department issued Bulletin 2013-7. The bulletin is directed toward insurers, and relates 

to coverage for participation in approved clinical trials. The bulletin is meant to remind health insurers that individual and 

group health plans must cover approved clinical trials, defined as a phase I, II, III or IV clinical trial that is conducted in 

relation to the prevention, detection or treatment of cancer or a life-threatening condition. According to the bulletin, an insured 

group health plan may not deny participation by a qualified individual in an approved clinical trial, deny or impose additional 

conditions on the coverage of routine patient costs for items or services related to participation in a clinical trial, or 

discriminate against an individual on the basis of that individual’s participation in an approved clinical trial. 

Although the bulletin is directed toward insurers, Utah employers that sponsor a fully insured plan will want to be aware of the 

bulletin and its guidance on clinical trial coverage. The bulletin includes contact information for additional questions. 

Bulletin 2013-7 

 

Vermont 

On Oct. 25, 2013, the Vermont Division of Insurance issued Bulletin 180. The bulletin clarifies that health plans must provide 

coverage for medications and services prescribed by a physician for a terminally ill patient to hasten the patient’s death. The 

http://www.portlandonline.com/fritz/index.cfm?c=55242&a=469250
https://internal.nfp.com/webfiles/public/2013/e-newsletters/bp/compliance-corner/110513/OR-ag-opinion.pdf
http://www.cbs.state.or.us/external/ins/rules/documents/HealthReimbursementArrangements-HRAs.pdf
https://insurance.utah.gov/legal-resources/bulletins/documents/Bulletin2013-7Signed.pdf


services must be performed in accordance with Act 39. As stated in the bulletin, the purpose of Act 39 is to provide patients 

with choice at the end of life. The choice is not meaningful unless the services and prescriptions are affordable, which 

includes insurance coverage. 

Bulletin 180 

 

Does the Certificate of Creditable Coverage still need to be provided in 2014? 

Under proposed regulations, insurers and employers sponsoring a group health plan must continue to provide the Certificate 

of Creditable Coverage to plan participants until Dec. 31, 2014. This is a hard deadline that applies to all plans regardless of 

plan year. 

As background, plan years beginning on or after Jan. 1, 2014, are prohibited from applying pre-existing condition exclusions. 

Thus, there will be rolling compliance depending on plan years, whereby plans and insurers are required to eliminate 

restrictions on plan entry based on a pre-existing condition, and they are prohibited from excluding coverage for a pre-

existing condition. This applies regardless of whether the plan is fully insured vs. self-funded, or grandfathered. 

Although it may seem like the certificates are no longer necessary due to this significant plan design change, regulations 

require otherwise. The rationale is due to the fact that many employer-sponsored plans have different plan years. Employees 

may still need to provide Certificates of Creditable Coverage to ensure coverage of pre-existing conditions in cases where the 

plan in which they participate has not yet begun the 2014 plan year. Therefore the requirement to provide the Certificate of 

Creditable Coverage continues to apply for all plans, regardless of plan year, until Dec. 31, 2014. 
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