


plans, including self-insured plans, are required to file a statement with HHS certifying that the data and information systems 

for the health plan are in compliance with any applicable security standards and operating rules. The health plan must also 

ensure that any third parties that it contracts with (i.e., business associates) comply with all applicable certification and 

compliance requirements. The certification deadline for transactions related to health plan eligibility, health claim status, 

health care electronic funds transfers and remittance advice is Dec. 31, 2013. Details of the certification filing process have 

not yet been announced. The requirement would apply to the insurer for a fully insured plan and the employer plan sponsor 

for a self-insured plan. An employer sponsoring a fully insured plan may have obligations if they have access to PHI beyond 

summary health information and enrollment information. 

Notice of Privacy Practices Model Notices   

Notice of Privacy Practices Instructions   

Notice of Privacy Practices, Additional Information  

Summary of Administrative Simplification Provisions in PPACA 

 

Final Reminder: Deadline Approaching to Provide Medicare Part D Creditable/Non-creditable Coverage 

Notice to Eligible Individuals 

CMS requires that a Medicare Part D Creditable/Non-creditable Coverage notification be provided to Medicare-eligible plan 

participants on an annual basis prior to Oct. 15, which is the first day of the Medicare enrollment period. Thus, the notice 

must be provided no later than Oct. 14 each year. 

This important notice assists eligible individuals in deciding whether to enroll in Medicare Part D prescription drug coverage. 

Because an individual can be eligible for Medicare due to age or disability, or an employee's spouse or dependent can be 

eligible for Medicare, it might be difficult for an employer to identify plan participants who are Medicare-eligible (and therefore 

must receive the Creditable/Non-creditable Coverage notice). To avoid this difficulty (and for purposes of administrative 

simplicity), the recommended approach is for the notice to be distributed to all employees who are eligible to participate in the 

plan. The preferred method of delivery is first-class mail, although it is possible to distribute the notice electronically as long 

as certain conditions are met. 

More Information 

 

The Exchanges Are Open! 

On Oct. 1, 2013, the health care exchanges, established under PPACA, opened for business and began taking applications. 

HHS has provided that the initial open enrollment period will run from Oct. 1, 2013, through Mar. 31, 2014. This is the same 

for all states. Coverage must be offered effective Jan. 1, 2014, for qualified individuals whose qualified health plan selections 

are received by the exchange on or before Dec. 15, 2013. For selections received between the first and 15th day of January, 

Febuary or March 2014, coverage must be provided effective the first day of the following month. For those received between 

the 16th day of the month and the last day of the month of December, January, February or March, the exchange must 

ensure coverage effective the first day of the second following month. 

http://www.hhs.gov/ocr/privacy/hipaa/modelnotices.html
http://www.hhs.gov/ocr/privacy/hipaa/health_plan_instructions1.pdf
http://www.nfpbenefitspartners.com/NFP_Life_And_Benefits/hr/benefitscompliance/Privacy_Practices.aspx
http://www.cms.gov/Regulations-and-Guidance/HIPAA-Administrative-Simplification/Affordable-Care-Act/Downloads/Summary-of-ACA-provisions-for-Administrative-Simplification.pdf
http://www.cms.gov/Medicare/Prescription-Drug-Coverage/CreditableCoverage/index.html?redirect=/creditablecoverage


As mentioned in the Mar. 26, 2013, Compliance Corner article introducing the exchange application for coverage, the paper 

application contains an employer coverage form to assist individuals with gathering the requested information on employer-

sponsored coverage from their employees. Now that the exchanges are open, some employees will be coming to their 

human resources department to get information they need to complete the application. The application includes a one-page 

employer coverage tool that an employer can fill out to help an individual complete their portion. Please note that the 

information provided on Page 3 of the Exchange Notice supplies this requested information. 

Application 

Health Insurance Marketplace 

 

HHS Announces Delay in Online Enrollment in FF-SHOPs Until November 

HHS recently announced that small employers will experience a short delay in their ability to enroll through the federally 

facilitated exchanges’ online Small Business Health Options Program (FF-SHOP) marketplace. Although employers and their 

agents and brokers are able to “preview” approved FF-SHOP carriers and plan descriptions, online federal FF-SHOP 

marketplaces will not have full enrollment capability until at least November 2013. HHS is phasing in online capability over the 

next few weeks. In the meantime, employers who want to sign up for FF-SHOP coverage are encouraged to complete a 

paper application available on healthcare.gov. It is important to note that the delay is for full rates and online enrollment in 

the federally facilitated and partnership FF-SHOP exchanges only. 

HHS Announcement   

 

CMS Answers FAQs Related to FF-SHOP Premium Calculations and Employer Contributions 

On Oct. 2, 2013, CMS released technical guidance in the form of frequently asked questions (FAQs) on the FF-SHOP. The 

questions addressed in the FAQs largely pertain to premium rates and contribution determinations. Specifically, how 

premiums will be calculated in the FF-SHOPs,  whether composite premiums may be used in the FF-SHOPs, how employers 

will contribute to e mployee and dependent premiums, whether an employer may contribute different amounts based on 

employee classifications (part-time vs. full-time) and how employees will contribute toward their coverage in an FF-SHOP, 

among other FAQs. The technical guidance also includes examples depicting the various ways in which an employer may 

determine its contribution amounts. 

The guidance clarified that employers in all FF-SHOPs will be able to have their employees contribute the same amount 

toward premiums (i.e., composite rating) for employee-only coverage, subject to the imposition of a tobacco surcharge, as 

applicable. In addition, in most FF-SHOP states, employers will have the option to have employees contribute to premiums 

based on age, also subject to the imposition of a tobacco surcharge, as applicable. When a state allows both methodologies, 

the FF-SHOPs will make both options available to employers. However, employees in the FF-SHOPs will always contribute to 

dependent coverage on a per-member basis. Thus, dependent contributions will not be based on a composite dependent 

rate. 

CMS FAQs 

http://www.cms.gov/CCIIO/Resources/Forms-Reports-and-Other-Resources/Downloads/marketplace-app-standard.pdf
https://www.healthcare.gov/
http://healthcare.gov/
http://www.hhs.gov/news/press/2013pres/09/20130926b.html
http://www.regtap.info/uploads/library/SHOP_FAQ6_100213_5CR_092613.pdf


 

Excise Tax Form Revised to Include Upcoming 2014 Mandates 

The IRS recently released a new version of Form 8928 and the accompanying instructions, both of which reflect a revision 

date of December 2013. 

Employers sponsoring group health plans complete and submit this form for payment of applicable excise taxes for 

compliance failures relating to COBRA, HIPAA and other group health plan mandates. Importantly, the form also references 

many important health care reform requirements. 

A number of health care reform mandates with the potential to trigger excise taxes generally become applicable for plan 

years beginning on or after Jan. 1, 2014, including the required coverage of expenses in connection with clinical trials; cost-

sharing limitations; prohibition on excessive waiting periods; nondiscrimination against health care providers; and complete 

prohibition of annual dollar limits on essential health benefits and pre-existing condition exclusions. Employers needing 

assistance to complete this tax form in the event of a compliance failure should work with their accountant or legal counsel. 

IRS Web page  

Form 8928  

Form 8928 Instructions 

 

CMS Provides Guidance on Same-sex Marriage and Exchange Determinations for Premium Tax Credits 

On Sept. 27, 2013, CMS published guidance relating to same-sex marriage and eligibility for advance payments of the 

premium tax credit and cost-sharing reductions that are available through the health insurance exchanges (also referred to as 

“marketplaces”). As background, following the U.S. Supreme Court decision in U.S. v. Windsor, 133 S. Ct. 2675 (2013), 

which held as unconstitutional the Defense of Marriage Act’s (DOMA) prohibition on same-sex marriage, the IRS issued 

guidance recognizing same-sex marriage for federal tax purposes so long as the marriage is validly performed in a state or 

country that recognizes same-sex marriage (regardless of laws of the state in which the couple is domiciled). The IRS ruling 

is relevant in determining eligibility for premium tax credits and cost-sharing reductions because a taxpayer’s spouse is 

included in determining family size and household income. Also, married couples generally must file a joint federal income tax 

return to qualify for premium tax credits. 

According to the CMS guidance, CMS generally requires exchanges to evaluate marital status based on the law of the state 

or country where the marriage was performed, even if the state of residence (i.e., the state in which the exchange is located) 

does not recognize same-sex marriage. Federally facilitated exchanges will recognize same-sex marriages based on the 

married couple’s attestations that they expect to file a joint federal income tax return for the 2014 tax year. State-based 

exchanges are given time to adjust their systems to reflect this guidance (but must implement a workaround where they can).  

In separate but similar guidance, CMS also explained how the Windsor decision affects Medicaid and Children’s Health 

Insurance Program (CHIP) eligibility (these are both need-based programs run jointly by the federal and state governments). 

For income-based eligibility determinations for both Medicaid and CHIP, CMS will permit states to apply their own choice-of-

law rules in deciding whether a couple is lawfully married. Thus, in states that do not recognize same-sex marriage, Medicaid 

http://www.irs.gov/form8928
http://www.irs.gov/pub/irs-pdf/f8928.pdf
http://www.irs.gov/pub/irs-pdf/i8928.pdf


and CHIP programs may still use the state of residence rule — potentially denying income-based eligibility for those 

programs for same-sex couples married in other states. For other eligibility determinations, CMS indicates that the Social 

Security Administration’s (SSA) eligibility rules will apply; SSA has not yet issued post-Windsor guidance. 

The CMS guidance does not directly affect employers. But employers should be aware of the new guidance, as it affects 

employees interested in the exchanges and potential penalties under PPACA’s employer mandate. 

CMS Exchange Guidance 

CMS Medicaid and CHIP Guidance 

 

IRS Issues Guidance Related to Bicycle Commuting Benefits  

On July 26, 2013, the IRS provided guidance on qualified bicycle commuting reimbursement as a transportation fringe 

benefit. Under Section 132(f)(1)(D), a qualified transportation fringe benefit includes any  "qualified bicycle commuting 

reimbursement." The regulations define "qualified bicycle commuting reimbursement" as any employer reimbursement during 

the 15-month period beginning with the first day of such calendar year for reasonable expenses incurred by the employee 

during the calendar year for the purchase of a bicycle or bicycle improvements, if the bicycle is regularly used for travel to 

work. The IRS clarified in Chief Counsel Memo 2013-0032 that expenses incurred in using a bicycle share program, however, 

are not allowed expenses. 

The guidance further clarified that unlike other qualified transportation fringe benefits, qualified bicycle commuting 

reimbursements cannot be excluded from the employee's gross income if the employer provided them in place of pay. 

Therefore, Section 132(f)(4), the provision which permits employees to reduce their taxable compensation in order to receive 

reimbursement for transit expenses on pretax basis, does not apply to qualified bicycle commuting reimbursements. 

IRS Chief Counsel Memo 2013-0032  

 

Colorado 

On Sept. 20, 2013, the Colorado Division of Insurance adopted new regulations, 3 CCR 4-2-43, relating to coverage and 

enrollment periods for individual and small group health benefit plans in accordance with Colorado law and PPACA. For small 

groups, carriers that offer small group health benefit plans must guarantee-issue small group health benefit plans throughout 

the year to any eligible small group that applies for a plan and agrees to make the required premium payments and abide by 

the reasonable provisions of the plan. That said, for small employers that are unable to comply with employer contribution or 

group participation rules, carriers may limit availability of coverage to an enrollment period that begins on Nov. 15 and ends 

on Dec. 15 of each year.  

The new regulations also outline special enrollment periods for employees of small and large group plans in Colorado. 

Specifically, carriers must establish special enrollment periods in the group plan for individuals who experience certain 

qualifying events, including loss of coverage due to death of a covered employee, the termination or reduction in the 

employee’s hours of employment, and divorce or legal separation. Other qualifying events include becoming a dependent 

http://www.cms.gov/CCIIO/Resources/Regulations-and-Guidance/Downloads/marketplace-guidance-on-irs-2013-17.pdf
http://www.cms.gov/CCIIO/Resources/Regulations-and-Guidance/Downloads/marketplace-guidance-on-irs-2013-17.pdf
http://www.medicaid.gov/Federal-Policy-Guidance/Downloads/SHO-13-006.pdf
http://www.irs.gov/pub/irs-wd/13-0032.pdf


through marriage, civil union, birth, adoption or placement for adoption. 

While the regulations apply to carriers, Colorado employers in the small group market will want to be aware of the new 

regulations. 

3 CCR 4-2-43 

 

Idaho 

On Sept. 25, 2013, the Idaho Department of Insurance issued Part 5 of an ongoing series of FAQs related to health care 

reform. The department clarified that an employer is eligible to purchase coverage for 2014 through the Small Business 

Health Options Program if it has 50 or fewer employees, which will increase to 100 employees in 2016. For this purpose, an 

employer counts all full-time employees and full-time equivalents.  

For small employers not purchasing coverage through the exchange, Idaho’s definition of "small employer" and method of 

counting employees will continue to apply in 2014 and 2015. Under this method, an employer would count eligible full-time 

employees (those working 30 hours or more per week), but not full-time equivalents.  

The FAQs also clarify that small employers are not required to provide coverage. If they choose to do so either inside or 

outside of the exchange, they are not required to offer coverage to spouses and dependents.   

Department of Insurance FAQs, Part 5 

 

Maryland 

On Sept. 26, 2013, the Maryland Insurance Administration (MIA) issued a consumer advisory directed toward individual, 

small and large group plans. Under both federal and state law, copays, deductibles, limits on the number of visits and 

utilization management standards for mental health benefits may not be more restrictive than benefits for medical/surgical 

services. The requirements apply to employers with 2 to 50 employees for policies issued on or after Jan. 1, 2014, (under 

state law) and already are in effect for employers with more than 50 employees. 

The purpose of the advisory is for consumers and plan sponsors of fully insured plans to notify the MIA if it is suspected that 

a health insurance carrier has not provided comparable mental health benefits. In addition to state resources, both CMS, 

which enforces the law as it affects non-federal governmental plans, and the DOL, which enforces the law as it affects private 

large-group plans, have fact sheets that provide more information about this law, including what types of plans are required to 

comply with it. 

Consumer Advisory  

DOL Fact Sheet  

CMS Fact Sheet 

On Sept. 24, 2013, the MIA issued a consumer advisory related to the midterm replacement of health insurance coverage. 

https://internal.nfp.com/webfiles/public/2013/e-newsletters/bp/compliance-corner/100813/co_adc_ins_4-2-43.pdf
http://www.doi.idaho.gov/press/text%20version/Idaho%20Exchange%20QandA%20Part%205.aspx
http://www.mdinsurance.state.md.us/sa/news-center/consumer-advisory--mental-health-parity-and-adiction-equity-act-compliance.html
http://www.dol.gov/ebsa/newsroom/fsmhpaea.html
http://www.cms.gov/CCIIO/Programs-and-Initiatives/Other-Insurance-Protections/mhpaea_factsheet.html


While primarily directed at consumers in the individual marketplace, many other states have issued similar advisories 

addressing the same issue in the small group marketplace.  

The advisory includes a reminder that renewing a policy prematurely is not a requirement, and in fact, may reset an 

individual’s deductible as well as limit the plan’s access to expanded coverage or protections that will be required on Jan. 1, 

2014.  

This will be of interest to small employers who may have been considering the early renewal strategy to avoid some of 

PPACA’s mandates effective Jan. 1, 2014. 

Consumer Advisory 

 

Minnesota 

On Sept. 3, 2013, the Minnesota Department of Revenue provided clarification regarding the Minnesota tax treatment of 

same-sex married couples. As previously shared in Compliance Corner on Aug. 27, 2013, employer-paid health insurance 

premiums for same-sex spouses should be treated the same as for opposite-sex couples and not considered taxable income 

for withholding purposes. A press release provided further clarity stating that Minnesota will treat all married couples the 

same for tax purposes, including income and gift and estate taxes, employee benefits, contributing to an IRA and claiming the 

earned income tax credit or child tax credit.  

Press Release  

General  Information   

On Sept. 5, 2013, the Minnesota Department of Revenue conducted a conference call reviewing the tax treatment of same-

sex married couples following the recent Department of the Treasury and IRS ruling. On Sept. 9, 2013, a video replay of that 

conference call was posted. 

Video Replay 

 

Mississippi 

On Sept. 23, 2013, the Mississippi Insurance Department issued Bulletin 2013-8 notifying consumers of the federally 

facilitated marketplace that opened for enrollment on Oct. 1, 2013. Enrollment will remain open until March 31, 2014. 

Humana is offering individual coverage through the exchange in 40 counties of the state, while Magnolia Health Plan is 

offering individual coverage in 46 counties. The Mississippi Insurance Department is responsible for assuring that the 

insurance companies comply with network adequacy, actuarial value and essential health benefits requirements. 

Bulletin 2013-8 

 

http://www.mdinsurance.state.md.us/sa/news-center/important-points-to-consider-before-renewing-your-health-insurance.html
http://www.revenue.state.mn.us/newsroom/Documents/09.03.13_IRSRuling_SameSexMarriage_PR.pdf
http://www.revenue.state.mn.us/businesses/withholding/Pages/Same-SexMarriage.aspx
http://vimeo.com/74026218
http://www.mid.ms.gov/bulletins/20138bul.pdf


Oregon 

On Sept. 27, 2013, the Oregon Insurance Division issued a bulletin relating to issuers of non-grandfathered individual and 

small group health plans outside of the state’s Cover Oregon health insurance exchange. The bulletin outlines an insurer’s 

requirement to receive “reasonable assurance” from a policyholder that the applicant has actually obtained Cover Oregon-

certified pediatric dental coverage in the event the applicant is purchasing a policy that does not include pediatric dental 

benefits. 

Bulletin 

 

An employer offers full-time employees the opportunity to enroll in coverage that is affordable and meets minimum 

value. The employees’ spouses and children are also eligible for coverage, but the employer pays nothing toward 

the cost of the family coverage. Would a spouse or child be eligible for a premium tax credit through the exchange?  

No. The spouse and child would be eligible to purchase coverage through the exchange, but would not be eligible for a 

premium tax credit.   

Generally, an individual is eligible for a premium tax credit if he/she: a) has household income between 100 percent and 400 

percent of federal poverty level; b) is not eligible for Medicare or TRICARE; and c) is not eligible for qualified employer-

sponsored coverage. "Qualified employer-sponsored coverage" means that the coverage is affordable and meets minimum 

value. "Affordable" means that the employee’s cost for self-only coverage does not exceed 9.5 percent of income.  

If an employer offers minimum value coverage to a spouse, child and employee, and the cost of self-only coverage is 

affordable, the spouse and child will not be eligible for a premium tax credit. The spouse and child would still be eligible to 

purchase coverage from the exchange, but it would be at full cost. The result would be the same no matter what the employer 

paid toward family coverage. The determining factors are whether the spouse and child are eligible for coverage and whether 

the cost of the self-only tier is affordable.  

If the employer excludes spouses from eligibility under the group health plan, the spouse would be eligible for a premium tax 

credit through the exchange (providing that the household income was within the proper levels and the spouse was otherwise 

eligible). Further, the employer would not pay a penalty for excluding spouses. In other words, if the spouse is not eligible for 

the employer-sponsored coverage, the spouse would maintain their eligibility for a premium tax credit (and the employer 

would not suffer a penalty related thereto).   

  

The same is not true for children. If a large employer does not make an offer of coverage to substantially all full-time 

employees and their children, then the employer would be subject to Penalty A under the employer mandate, which is $2,000 

per each full-time employee (minus the first 30).  

 

ADA  Americans with Disabilities Act  

https://internal.nfp.com/webfiles/public/2013/e-newsletters/bp/compliance-corner/100813/reasonableassuranceoregon.pdf


CMS  Centers for Medicare & Medicaid Services  

COBRA  Consolidated Omnibus Budget Reconciliation Act  

DOL  U.S. Department of Labor  

EBSA  Employee Benefits Security Administration  

EEOC  Equal Employment Opportunity Commission  

ERISA  Employee Retirement Income Security Act  

FLSA  Fair Labor Standards Act  

FMLA  Family and Medical Leave Act  

FSA  Flexible Spending Arrangement  

HHS  U.S. Department of Health and Human Services  

HIPAA  Health Insurance Portability and Accountability Act  

HRA  Health Reimbursement Arrangement  

HSA  Health Savings Account  

IRC  Internal Revenue Code  

IRS  Internal Revenue Service  

MLR  Medical Loss Ratio  

OTC  Over-the-counter Item or Drug  

PPACA  Patient Protection and Affordable Care Act (aka health care 

reform)  
  

 

 

 

National Financial Partners (NFP) and its subsidiaries do not provide legal or tax advice. Compliance, regulatory and related content is for general 
informational purposes and is not guaranteed to be accurate or complete. You should consult an attorney or tax professional regarding the application or 
potential implications of laws, regulations or policies to your specific circumstances. 
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