


 

Exchange Notice Reminder and Penalty Clarification 

Employers are working to ensure they provide the exchange notice to current employees no later than Oct. 1, 2013, and to 

new hires within 14 calendar days of their hire date after Oct. 1, 2013. NFP Benefits Compliance prepared a handout to assist 

with compliance. The handout includes a summary of the requirement, an explanation of which employers must comply, new 

FAQs addressing the most common questions received by the NFP Benefits Compliance team and links to the model 

notices. Some employers may wish to supplement the notice with additional information about the 2014 impacts on 

employees. Both handouts are available below. 

Exchange Notice: Health Care Reform 

2014 Impact on Employees 

Can an employer be fined for failing to provide employees with the exchange notice?  

On Sept. 11, 2013, the DOL issued guidance stating that employers covered by the FLSA should provide a written notice to 

its employees about the marketplace coverage by Oct.1, 2013. However, there is no specific fine or penalty under the law for 

failing to provide the notice.  

Keep in mind that regardless of this guidance, employers remain technically required under the FLSA to send the notice. 

What the DOL did not say is that failure to provide the notice in accordance with the requirement under the FLSA may still 

open the doors for an audit by the DOL as well as the opportunity for the DOL or employees to bring a lawsuit in court. 

Employers who disregard the notice requirement may be subject to claims by employees who suffer damages as a result, for 

example, by not obtaining coverage through an exchange. In no way did the DOL’s clarification make this “optional” for 

employers. 

FAQ 

 

Agencies Issue Guidance Addressing Stand-alone HRAs, Health FSAs, EAPs and Purchasing  

Individual Policies 

On Sept. 13, 2013, the U.S. Departments of Treasury and Labor jointly issued guidance in the form of IRS Notice 2013-54 

and DOL Technical Release 2013-03 (which are substantially identical). HHS later issued guidance stating its agreement with 

the other agencies. Significantly, the guidance clarifies that stand-alone HRAs will not meet PPACA’s requirements relating to 

annual limits and preventive services. To meet these requirements, HRAs and other arrangements must be integrated with a 

group health plan (more on what it means to be “integrated” below). 

In the past, there have been many questions about stand-alone HRAs as a vehicle for employees to purchase individual 

coverage on the health insurance exchanges. Previously, an automatic waiver was available for stand-alone HRAs that were 

established prior to Sept. 23, 2010. These waivers are set to expire on Dec. 31, 2013, providing for uncertainty with respect 

to whether employers should structure plan designs for 2014 to include stand-alone HRAs. It was also unclear whether new 

stand-alone HRA plans were permitted to be implemented on or after Sept. 23, 2010. 

https://internal.nfp.com/webfiles/public/2013/e-newsletters/bp/compliance-corner/092413/links/Exchange-Notice-Health-Care-Reform-BP.PDF
https://internal.nfp.com/webfiles/public/2013/e-newsletters/bp/compliance-corner/092413/links/2014-Impact-on-Employees-BP.PDF
http://www.dol.gov/ebsa/faqs/faq-noticeofcoverageoptions.html


Importantly, the Sept. 13, 2013, guidance clarifies that employers are prohibited from reimbursing or directly paying employee 

premiums for individual health insurance policies, that stand-alone HRAs are no longer permitted, and that the waivers will 

expire as intended on Dec. 31, 2013. Therefore it is now clear that HRAs cannot pay for individual health insurance policies 

purchased through the exchange or otherwise.   

The guidance also clarifies the meaning of “integrated” for purposes of HRAs in order for employers to comply with the law. 

Specifically, the guidance stated that there are two methods for an HRA to be considered integrated:  

 Under the first method, an HRA is integrated with a group health plan if: 1) the employer offers another group health 

plan that is not an excepted benefit; 2) the employee receiving the HRA is enrolled in a group health plan (although it 

may be the spouse’s group health plan); 3) the HRA is available only to employees who are enrolled in a group 

health plan; 4) the HRA only reimburses copayment, coinsurance, deductibles and premiums as well as medical care 

that does not constitute essential health benefits; and 5) under the terms of the HRA an employee is permitted to 

waive future reimbursement annually, and upon termination of employment the remaining amounts are either 

forfeited or the employee is permitted to permanently opt out of and waive future reimbursements from the HRA. 

Under this method, minimum value of the employer-sponsored plan is not relevant. 

 The second method is for HRAs that are not limited with respect to reimbursements outlined above. Under this 

method, all of the requirements for integration are the same as above, except the HRA must be available only to 

employees who enroll in a group health plan that provides minimum value, whether through their own employer or a 

spouse's employer. 

The guidance also confirms that group health plans that provide only excepted benefits are exempt from the annual limit and 

preventive services requirements. This includes health FSAs that constitute an excepted benefit, as well as retiree-only plans 

and stand-alone dental and vision plans. The guidance reserves the question of whether HRAs that are not integrated with 

non-HRA coverage can claim exemption from PPACA’s annual limit prohibition as health FSAs within the meaning of IRC 

Section 106(c)(2), but then appears to nullify the point in two ways: first, by noting that non-integrated, non-excepted HRAs 

will fail the preventive services mandate; and second, by limiting the annual limit exemption to health FSAs that are offered 

through a cafeteria plan. The guidance states that the annual limit regulations will be amended to retroactively apply the 

cafeteria-plans-only restriction as of Sept. 13, 2013.  

If an employer provides a health FSA that does not qualify as excepted benefits, the health FSA will be subject to the market 

reforms, including the preventive services requirements. Because a non-excepted health FSA is not integrated with a group 

health plan, it will fail to meet these requirements. 

The guidance also addresses employee assistance programs (EAPs). Until rulemaking is finalized, through at least 2014, the 

administration will consider EAPs to constitute “excepted benefits” only if the EAP does not provide significant benefits in the 

nature of medical care or treatment. For this purpose, employers may use a reasonable, good faith interpretation of whether 

an EAP provides significant benefits in the nature of medical care or treatment. 

Finally, the guidance states that coverage provided through cafeteria plans, employer payment plans, health FSAs and HRAs 

are eligible employer-sponsored plans and, therefore, are minimum essential coverage, unless the coverage consists solely 

of excepted benefits. Individuals, including retirees, who enroll in such coverage will not be eligible for exchange-based 

subsidies.  

The guidance applies for plan years beginning on or after Jan. 1, 2014, but may be relied upon for guidance for all prior 

periods. An effective date of Sept. 13, 2013, separately applies for stand-alone HRAs that have relied on the health FSA 



exemption. Employers may need to amend their plan documents in light of this guidance to ensure existing stand-alone 

HRAs, regardless of whether the plan was established prior to Sept. 23, 2010, or since Sept. 23, 2010, meet the criteria to be 

considered integrated going forward. 

DOL Technical Release 2013-03  

IRS Notice 2013-54 

HHS Notice 

 

IRS Issues Guidance on Preventive Care Coverage for Purposes of HSAs and PPACA 

On Sept. 9, 2013, the IRS issued Notice 2013-57 related to the provision of preventive health services under a high 

deductible health plan (HDHP) and its effect on HSA eligibility. As background, to be eligible to receive or make a contribution 

to an HSA, an individual must have coverage under a qualified HDHP, which does not provide for any benefits until the 

statutory annual deductible has been met. There is an exception, however, for certain preventive care expenses (as well as 

other permissible expenses related to dental and vision services). The HDHP may provide coverage for these services before 

the deductible has been met, while preserving the individual’s eligibility for an HSA.  

Previous guidance issued in IRS Notices 2004-23 and 2004-50 identified preventive care expenses as including periodic 

health evaluations, routine prenatal and well-child care, child and adult immunizations, tobacco cessation programs, obesity 

weight-loss programs and certain screening services. Additionally, treatment services that are incidental to preventive care 

services, such as removal of polyps during a diagnostic colonoscopy, are also considered permissible preventive care 

services for this purpose. IRS Notice 2013-57 clarifies that coverage provided for preventive care services as required under 

PPACA Section 2713 is also considered permissible preventive care for this purpose. This means that a HDHP that provides 

coverage for certain preventive care services with no cost-sharing for participants, as required under PPACA for non-

grandfathered plans, will continue to be a qualified HDHP and its participants will continue to be eligible for HSA 

contributions. 

IRS Notice 2013-57 

 

IRS Issues Guidance for Employers on Same-sex Benefit Employment Tax Claims and Refunds 

On Sept. 23, 2013, the IRS issued Notice 2013-61. The new notice provides guidance for employers to make claims for 

refund or adjustments of overpayments of payroll taxes in connection with employer-sponsored coverage and benefits 

provided to same-sex spouses. The new notice builds on Rev. Rul. 2013-17, issued on Aug. 29, 2013, which provides 

guidance on the general tax treatment of same-sex marriages following the U.S. Supreme Court’s decision in U.S. v. Windsor 

holding Section 3 of the Defense of Marriage Act (DOMA) unconstitutional. Rev. Rul. 2013-17 concluded that any same-sex 

marriage legally entered into in any state (including the District of Columbia and any U.S. territory) or foreign country will be 

considered a marriage for federal tax purposes, regardless of the laws of the jurisdiction in which the couple resides. The 

result is that the tax advantages of coverage for employer-sponsored health insurance and other benefits is now available to 

a same-sex spouse on the same basis as an opposite-sex spouse.  

http://www.dol.gov/ebsa/newsroom/tr13-03.html
http://www.irs.gov/pub/irs-drop/n-13-54.pdf
http://www.cms.gov/CCIIO/Resources/Regulations-and-Guidance/Downloads/cms-hra-notice-9-16-2013.pdf
http://www.irs.gov/pub/irs-drop/n-13-57.pdf


Rev. Rul. 2013-17 provides instructions for individuals and their individual federal income tax returns so that employees may 

claim refunds for federal income tax paid on the value of health coverage for a same-sex spouse, as well as income taxes 

paid on premiums that were paid on a post-tax basis. Notice 2013-61 provides instructions for employers to file (and amend 

filings for) their quarterly federal employment tax returns for 2013 and for prior years. Specifically, for 2013, Notice 2013-61 

provides two alternative methods for claiming overpayments of employment taxes in connection with same-sex benefit 

offerings in 2013. Under the first method, employers may use the fourth-quarter 2013 Form 941, Employer’s Quarterly 

Federal Tax Return, to correct overpayments of employment taxes for the first three quarters of 2013. Under the second 

method, employers may file one Form 941-X, Adjusted Employer’s Quarterly Federal Tax Return or Claim for Refund, for the 

fourth quarter of 2013 to correct the overpayments of FICA taxes for all quarters of 2013. 

For overpayments of FICA taxes for years prior to 2013, employers can make a claim or adjustment for all four calendar 

quarters of a calendar year on one Form 941-X filed for the fourth quarter of such year. (Normally, a Form 941-X must be 

filed for each calendar quarter for which a refund claim or adjustment is made.) Employers may make a claim or adjustment 

for prior years if the period of limitations on refunds has not expired. Generally, the period of limitations is the later of three 

years from the date the return was filed or two years from the date the tax was paid. In addition, for adjustments, the period of 

limitations must not expire within 90 days of filing the adjusted return. 

Notice 2013-61 provides welcome relief (and procedures for claiming that relief) for employers that provide or have provided 

benefits to same-sex spouses. Such employers should work closely with their tax counsel to develop a plan to properly follow 

the procedures outlined in Notice 2013-61 in filing adjusted and amended quarterly federal tax returns. 

IRS Notice 2013-61 

 

HHS Issues Model Notices of Privacy Practices Under HIPAA 

On Sept. 16, 2013, HHS issued a model Notice of Privacy Practices. This is welcome news for employer sponsors of group 

health plans. For over 10 years, HIPAA has required covered entities (including group health plans) to create and distribute a 

Notice of Privacy Practices communicating the entity’s policies and procedures related to privacy, use and disclosure of 

protected health information (PHI), safeguards to protect PHI, the entity’s responsibilities and the individual’s rights. This, 

however, is the first time that a model notice has been provided.  

The model notice is provided in three different formats: a booklet style, layered notice and text-only version. A plan sponsor 

may use whichever best suits their needs. The language provided should be used as a baseline and customized to reflect the 

plan’s specific policies and contact information. Instructions for creating the plan’s notice are also provided.  

Fully insured plans that are provided through an insurance contract and that do not maintain or receive PHI outside 

enrollment or summary health information (“hands-off” employer) are exempt from many of the HIPAA privacy requirements, 

including the Notice of Privacy Practices. The insurance carrier issuing the policy is responsible for creating and distributing 

the notice to participants, although such employers should be aware of the requirement and work closely with insurers to 

understand the privacy practices of the insurer. 

HHS Announcement and Model Notices  

Instructions for Health Plans 

http://www.irs.gov/pub/irs-drop/n-13-61.pdf
http://www.hhs.gov/ocr/privacy/hipaa/modelnotices.html
http://www.hhs.gov/ocr/privacy/hipaa/health_plan_instructions1.pdf


 

DOL Issues Guidance Related to Same-sex Marriage for ERISA Purposes 

On Sept. 18, 2013, the DOL’s EBSA issued Technical Release No. 2013-04 related to the treatment of same-sex spouses for 

ERISA purposes. The release states that following the U.S. Supreme Court decision in United States. v. Windsor, the term 

“spouse” as used in title I of ERISA and the IRC, as well as DOL regulations at Chapter XXV of Title 29, refers to same-sex 

spouses legally married in a state that recognizes such marriages regardless of where the couple lives. The terms “spouse” 

and “marriage" do not include other formal relationships that are not recognized as marriage, such as domestic partnerships 

and civil unions. The release did not provide express guidance regarding plan eligibility, specifically for self-funded plans. 

Future guidance is expected. 

Technical Release No. 2013-04  

DOL News Release 

 

IRS Issues Two Newsletters Addressing Retirement Plan Issues 

On Sept. 13 and Sept. 18, 2013, the IRS issued two Employee Plan newsletters. These newsletters address determination 

letters, beneficiary designations and Form 8955-SSA penalty notice errors, among other issues. 

On determination letters, the IRS noted that it has not made any decision on plan language related to the Supreme Court’s 

recent Windsor decision (invalidating Section 3 of the Defense of Marriage Act, or DOMA). As of Sept. 9, 2013, determination 

letter rulings will include a caveat confirming this point (that no decision has been made). Also announced is a modified 

standard favorable determination letter (2002) that will no longer include adoption dates for plan documents or amendments. 

On beneficiary designations, the IRS will no longer allow preapproved plans to contain provisions automatically revoking 

spousal beneficiary designations upon a legal separation. These automatic revocation provisions remain allowable when 

related to a divorce. However, when the automatic revocation provisions are permitted in relation to a legal separation, the 

plan risks violating the spousal death benefit rules. Profit-sharing plans (like a 401(k) plan) that do not offer the annuity form 

of distribution are required to pay 100 percent of the account balance to the deceased participant’s spouse unless the spouse 

has consented otherwise. Therefore, an automatic revocation provision that terminates a legally separated spouse’s right 

would not be allowed because a legally separated spouse is still a spouse. Plans are advised to revise language to ensure 

that automatic revocation provisions are only applied in the case of divorce. 

On Form 8955-SSA penalty notice errors, during July and August, a programming error resulted in 4,000 erroneous penalty 

notices relating to distributed Forms 8955-SSA. According to the newsletter, the IRS has corrected the error, has abated the 

wrongly issued penalties and has sent apology letters to the affected parties. As the error has been fixed and parties wrongly 

cited have been made whole and apologized to, parties affected are aware of who they are. Therefore, penalty notices not 

related to the above mistake that were issued during this period need to be addressed. 

IRS Newsletter Issue 2013-3 

IRS Newsletter Issue 2013-4 

http://www.dol.gov/ebsa/newsroom/tr13-04.html
http://www.dol.gov/ebsa/newsroom/2013/13-1720-NAT.html
http://www.irs.gov/pub/irs-tege/epn_2013_3.pdf
http://www.irs.gov/pub/irs-tege/epn_2013_4.pdf


 

Delaware 

On Sept. 19, 2013, Insurance Commissioner Stewart announced the qualified health plans and premium rates being offered 

in the state health insurance exchange. There are three insurers offering coverage in the individual marketplace: Coventry 

Health and Life, Coventry Health Care and Highmark Blue Cross/Blue Shield of Delaware. The average premium for a 

bronze-level plan for a non-tobacco user ranges from $228.49 to $359.54 per month for single coverage and $584.81 to 

$905.89 per month for a family of four. The premiums vary by age and rating area.  

Highmark Blue Cross/Blue Shield of Delaware and Coventry Health Care are offering coverage in the small business health 

option program (SHOP). The average monthly non-tobacco single premium is $242.86 for bronze-level coverage, $288.76 for 

silver and $342.49 for gold. Again, actual premium rates will vary by age and rating area. 

The Delaware Health Insurance Marketplace will begin accepting enrollments on Oct. 1, 2013, for coverage to begin Jan. 1, 

2014.  

Press Release 

Plan Information 

On Sept. 17, 2013, the Delaware Department of Insurance issued Bulletin No. 67, which clarifies requirements pertaining to 

SB 35. For policies issued or renewed on or after Jan. 1, 2014, the coinsurance or copayment for specialty tier drugs is 

limited to $150 per month for a 30-day supply of any single drug. An exception can be requested to obtain a specialty tier 

drug not otherwise available on the health plan formulary. The limitations and requirements apply whether the plan is 

administered through a third-party administrator, insurance company or pharmacy benefit manager.   

Bulletin No. 67  

 

District of Columbia 

On Aug. 28, 2013, the District of Columbia (DC) Insurance Department issued Bulletin 13-IB-02-06/12. The bulletin is 

directed toward insurers, but will be of interest to small groups (those with 50 or fewer employees) in DC. The bulletin relates 

to the anticipated 2014 transition of the individual and small group markets into the DC Health Link, which is DC’s health 

insurance exchange. According to the bulletin, existing small group plans may renew outside DC Health Link in 2014, but 

must renew in DC Health Link in 2015. As a result, there are no specific requirements for any changes at renewal in 2014. 

However, since there are requirements for plans to meet the essential health benefits requirement under PPACA, those 

companies which will be modifying their products at renewal to meet those requirements must comply with federal and state 

requirements applicable to uniform modifications in the small group market. The bulletin provides contact information for any 

questions relating to the bulletin. 

Bulletin 13-IB-02-06/12 

 

http://news.delaware.gov/2013/09/19/commissioner-karen-weldin-stewart-announces-the-qualified-health-plans-and-rates-for-the-delaware-health-insurance-marketplace/
http://www.delawareinsurance.gov/health-reform/DE-QHP_Ind_and_SHOP_PlanYear2014Overview.pdf
http://delawareinsurance.gov/departments/documents/bulletins/DomesticForeignInsurersBulletin67.pdf
http://disb.dc.gov/sites/default/files/dc/sites/disb/publication/attachments/Bulletin13-IB-02-06-12.pdf


Illinois 

The Illinois Department of Insurance has issued rules revising Title 50 of the Illinois Administrative Code to reflect PPACA’s 

requirements on cost-sharing. As a result, effective for policies issued on or after Jan. 1, 2014, the combination of deductible 

and copayment expenses cannot exceed the annual maximum out-of-pocket expenses of a high deductible health plan as 

defined in Section 223 of the IRC. For 2014, the maximum out-of-pocket expense for single coverage is $6,350 and $12,700 

for family coverage.  

Revised Administrative Code 

 

Michigan 

On Sept. 16, 2013, Gov. Snyder signed HB 4714, also called the Healthy Michigan plan, into law. The plan expands Medicaid 

to where it will now cover 320,000 Michiganders, eventually providing care for 470,000. The aspect of this law that expands 

Medicaid may prove of interest to employers, since there are concerns in states which reject the expansion of Medicaid. 

Specifically, individuals with income between 100 and 133 percent of the federal poverty level who may have previously 

qualified for Medicaid may instead qualify for federal subsidies to purchase health insurance through an exchange. Since the 

employer mandate penalty affecting employers with over 50 employees is tied to individuals who qualify for a subsidy unless 

the individuals are Medicaid-eligible, employers with over 50 employees may be subject to more plan affordability penalties 

than they would were their state to pursue Medicaid expansion. This will no longer be an issue in Michigan due to the 

passage of this bill. 

Press Release 

HB 4714 

 

Missouri 

On Aug. 28, 2013, the Missouri Insurance Department issued Insurance Bulletin 13-03, relating to the implementation of SB 

159. In addition, on Aug. 30, 2013, the department issued Insurance Bulletins 13-04 and 13-05. All three bulletins are meant 

as a reminder to insurers that certain changes to health insurance policy requirements have been made by recently enacted 

laws. All three bulletins are directed toward insurers, but employers may have an interest. 

Bulletin 13-03 reminds carriers that a plan may not impose cost-sharing for the services of a physical therapist that is greater 

than cost-sharing for the services of a primary care physician. Bulletin 13-04 reminds insurers that insurers may not require a 

dentist to provide dental services to insureds in a dental plan at a fee established by the insurer if such dental services are 

not covered services under the plan. In addition, Bulletin 13-04 reminds carriers that policies that provide coverage for 

prescription eye drops must provide coverage for refills prior to the last day of the prescribed dosage period without regard to 

restrictions (so long as an early prescription is prescribed). Finally, Bulletin 13-05 reminds insurers that plans must provide 

coverage for health care services provided through telehealth (also known as telemedicine), if such services are otherwise 

covered. 

http://www.ilga.gov/commission/jcar/admincode/050/050054210001100R.html
http://www.michigan.gov/snyder/0,4668,7-277-57577-312514--,00.html
http://www.michigan.gov/snyder/0,4668,7-277-57577-312514--,00.html
http://www.legislature.mi.gov/(S(rft0oi55mcatkt45uqry4fij))/mileg.aspx?page=getObject&objectName=2013-HB-4714


Bulletin 13-03  

Bulletin 13-04  

Bulletin 13-05 

 

South Carolina 

On Aug. 21, 2013, the South Carolina Insurance Department issued Bulletin Number 2013-08. The bulletin relates to 

insurers, but may be of interest to employers. The bulletin is meant to specify the maximum benefit for coverage for 

behavioral therapy for 2014. As background, under South Carolina law, the behavioral therapy maximum coverage benefit is 

adjusted annually to reflect any change from the previous year in the current Consumer Price Index. According to the bulletin, 

the maximum benefit for coverage for behavioral therapy is increased to $53,100 for 2014. 

Bulletin Number 2013-08 

 

Washington  

On Sept. 18, 2013, the Washington State Office of the Insurance Commissioner issued a consumer alert reminding state 

residents who purchase their own health insurance to know their options when selecting their next health plan. The alert 

comes as consumers report getting letters from insurance carriers saying their current health plan will be discontinued at the 

end of the year. The letters are required when insurance carriers discontinue certain product offerings. While primarily 

directed towards holders of individual policies, small employers may receive similar notifications, particularly if a policy is 

undergoing significant changes in order to comply with health care reform. 

Consumer Alert 

 

Under PPACA, what is the difference between essential health benefits, minimum essential coverage and 

minimum value? 

PPACA contains several terms that are similar and that are used in different contexts. This can be confusing to employers 

and individuals when it comes to understanding their responsibilities under PPACA. The easiest place to begin is with the 

term “essential health benefits.” 

The term “essential health benefits” comes into play under a few different provisions of PPACA. The first relates to PPACA’s 

prohibition on lifetime and annual limits, which require employers and plans to eliminate any lifetime or annual limit on the 

dollar value of essential health benefits. In this context, “essential health benefits” is defined by reference to 10 broad 

categories of services and items. Employers are allowed to use a good faith interpretation of those categories until the 

government further expounds on the specifics.  

 

The second relates to PPACA’s requirements for plans that will be sold on the state health insurance exchanges, whether run 

http://insurance.mo.gov/laws/bulletin/documents/InsuranceBulletin13-03.pdf
http://insurance.mo.gov/laws/bulletin/documents/InsuranceBulletin13-04.pdf
http://insurance.mo.gov/laws/bulletin/documents/InsuranceBulletin13-05.pdf
http://doi.sc.gov/DocumentCenter/View/7036
http://wainsurance.blogspot.com/2013/09/i-just-got-letter-from-my-employer.html


by the state, the federal government or a combination of the two. “Essential health benefits” in this context relates to the 

benefits that must be covered for the plan to be considered a qualified health plan (QHP)—a plan that is allowed to be offered 

in the exchange. The term “essential health benefits” in this context is defined by each state through its so-called 

“benchmark” plan. Each state has designated a benchmark plan that sets the standard for QHPs in that particular state. 

 

Overall, though, there is no requirement for an employer to offer a plan that contains “essential health benefits.” Rather, 

employers must offer what is called “minimum essential coverage” that is both affordable and of “minimum value.” This is 

where some of the confusion comes into play.  

 

“Minimum essential coverage” is what an employer must offer in order to avoid the larger penalty under PPACA’s employer 

mandate, which applies to large employers (those with 50 or more full-time employees or full-time equivalents). As 

background, a larger employer mandate penalty applies to employers that do not provide minimum essential coverage to 

substantially all (meaning at least 95 percent) of their full-time employees. A smaller employer mandate penalty applies to 

employers that do offer minimum essential coverage, but that coverage is either unaffordable or not of “minimum value” 

(more on that term below). “Minimum essential coverage” is defined very broadly to include any plan sold in the large or small 

group market. So in this context, almost any plan offered by an employer will constitute minimum essential coverage. 

However, minimum essential coverage will not include a plan that is considered “excepted benefits,” which would include 

stand-alone dental or vision plans, certain FSAs and other supplemental plans. 

Assuming the employer is offering minimum essential coverage, the employer must make sure that the coverage is also 

affordable and of “minimum value.” Setting aside affordability for now, “minimum value” means that the plan covers at least 

60 percent of the allowed cost under the plan. Said another way, the employee must not be responsible for more than 40 

percent of the expenses incurred under the plan. There are three methods that a plan may use to determine if the minimum 

value threshold has been met: 1) Through a minimum value calculator provided by the DOL; 2) through a minimum value 

checklist provided by the DOL; and 3) through actuarial certification. Most plans in the insured market will currently meet the 

minimum value standard. In addition, for a fully insured plan, the insurer will likely know whether the plan is of minimum value 

before it markets the plan. For a self-insured plan, though, the employer will have to take steps to ensure the plan meets the 

minimum value standard. 

Finally, outside the employer context, “minimum essential coverage” comes into play with respect to PPACA’s individual 

mandate—the requirement for all U.S. residents to carry health insurance or pay a penalty. For this purpose, “minimum 

essential coverage” includes a government-sponsored program (Medicare, Medicaid, CHIP and TRICARE), a health plan 

offered in the individual market, a grandfathered health plan and an “eligible employer-sponsored plan,” defined very broadly 

to include almost all employer-sponsored plans (including retiree, COBRA or state continuation coverage). 

 

ADA  Americans with Disabilities Act  

CMS  Centers for Medicare & Medicaid Services  

COBRA  Consolidated Omnibus Budget Reconciliation Act  

DOL  U.S. Department of Labor  

EBSA  Employee Benefits Security Administration  



EEOC  Equal Employment Opportunity Commission  

ERISA  Employee Retirement Income Security Act  

FLSA  Fair Labor Standards Act  

FMLA  Family and Medical Leave Act  

FSA  Flexible Spending Arrangement  

HHS  U.S. Department of Health and Human Services  

HIPAA  Health Insurance Portability and Accountability Act  

HRA  Health Reimbursement Arrangement  

HSA  Health Savings Account  

IRC  Internal Revenue Code  

IRS  Internal Revenue Service  

MLR  Medical Loss Ratio  

OTC  Over-the-counter Item or Drug  

PPACA  Patient Protection and Affordable Care Act (aka health care 

reform)  
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